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List of Subjects in 40 CFR Part 441 
Environmental protection, Dental, 

Dental office, Dentist, Mercury, 
Pretreatment, Waste treatment and 
disposal, Water pollution control. 

Dated: June 9, 2017. 
Michael H. Shapiro, 
Acting Assistant Administrator. 

Therefore, 40 CFR part 441 is 
amended by adding part 441 to read as 
follows: 

PART 441—DENTAL OFFICE POINT 
SOURCE CATEGORY 

Sec. 

 
 
 

sources (PSES). 
441.40   Pretreatment standards for new 

sources (PSNS). 
441.50 Reporting and recordkeeping 

requirements. 
Authority: 33 U.S.C. 1251, 1311, 1314, 

1316, 1317, 1318, 1342, and 1361. 42 U.S.C. 
13101–13103. 

§ 441.10   Applicability. 
(a) Except as provided in paragraphs 

(c), (d), and (e) of this section, this part 
applies to dental dischargers. 

(b) Unless otherwise designated by 
the Control Authority, dental 
dischargers subject to this part are not 
Significant Industrial Users as defined 
in 40 CFR part 403, and are not 
‘‘Categorical Industrial Users’’ or 
‘‘industrial users subject to categorical 
pretreatment standards’’ as those terms 
and variations are used in 40 CFR part 
403, as a result of applicability of this 
rule. 

(c) This part does not apply to dental 
dischargers that exclusively practice one 
or more of the following dental 
specialties: Oral pathology, oral and 
maxillofacial radiology, oral and 
maxillofacial surgery, orthodontics, 
periodontics, or prosthodontics. 

(d) This part does not apply to 
wastewater discharges from a mobile 
unit operated by a dental discharger. 

(e) This part does not apply to dental 
dischargers that do not discharge any 
amalgam process wastewater to a 
POTW, such as dental dischargers that 
collect all dental amalgam process 
wastewater for transfer to a Centralized 
Waste Treatment facility as defined in 
40 CFR part 437. 

(f) Dental Dischargers that do not 
place dental amalgam, and do not 
remove amalgam except in limited 
emergency or unplanned, unanticipated 
circumstances, and that certify such to 

    441.10 Applicability. 
    441.20 General definitions. 

 
 

    441.30 Pretreatment standards for existing 
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the Control Authority as required in 
§ 441.50 are exempt from any further 
requirements of this part. 

§ 441.20   General definitions.
For purposes of this part: 
(a) Amalgam  process  wastewater 

means any wastewater generated and 
discharged by a dental discharger 
through the practice of dentistry that 
may contain dental amalgam. 

(b) Amalgam separator means a 
collection device designed to capture 
and remove dental amalgam from the 
amalgam process wastewater of a dental 
facility. 

(c) Control Authority is defined in 40 
CFR 403.3(f). 

(d) Dental amalgam means an alloy of 
elemental mercury and other metal(s) 
that is used in the practice of dentistry. 

(e) Dental Discharger means a facility 
where the practice of dentistry is 
performed, including, but not limited to, 
institutions, permanent or temporary 
offices, clinics, home offices, and 
facilities owned and operated by 
Federal, state or local governments, that 
discharges wastewater to a publicly 
owned treatment works (POTW). 

(f) Duly Authorized Representative is 
defined in 40 CFR 403.12(l)(3). 

(g) Existing Sources means a dental 
discharger that is not a new source. 

(h) Mobile unit means a specialized 
mobile self-contained van, trailer, or 
equipment used in providing dentistry 
services at multiple locations. 

(i) New Sources means a dental 
discharger whose first discharge to a 
POTW occurs after July 14, 2017. 

(j) Publicly Owned Treatment Works 
is defined in 40 CFR 403.3(q). 

§ 441.30   Pretreatment standards for
existing sources (PSES). 

No later than July 14, 2020, any 
existing source subject to this part must 
achieve the following pretreatment 
standards: 

(a) Removal of dental amalgam solids 
from all amalgam process wastewater by 
one of the following methods: 

(1) Installation, operation, and 
maintenance of one or more amalgam 
separators that meet the following 
requirements: 

(i) Compliant with either the 
American National Standards Institute 
(ANSI) American National Standard/ 
American Dental Association (ADA) 
Specification 108 for Amalgam 
Separators (2009) with Technical 
Addendum (2011) or the International 
Organization for Standardization (ISO) 
11143 Standard (2008) or subsequent 
versions so long as that version requires 
amalgam separators to achieve at least a 
95% removal efficiency. Compliance 

must be assessed by an accredited 
testing laboratory under ANSI’s 
accreditation program for product 
certification or a testing laboratory that 
is a signatory to the International 
Laboratory Accreditation Cooperation’s 
Mutual Recognition Arrangement. The 
testing laboratory’s scope of 
accreditation  must  include  ANSI/ADA 
108–2009 or ISO 11143. 

(ii) The amalgam separator(s) must be 
sized to accommodate the maximum 
discharge rate of amalgam process 
wastewater. 

(iii) A dental discharger subject to this 
part that operates an amalgam separator 
that was installed at a dental facility 
prior to June 14, 2017, satisfies the 
requirements of paragraphs (a)(1)(i) and 
(ii) of this section until the existing 
separator is replaced as described in 
paragraph (a)(1)(v) of this section or until 
June 14, 2017 (2027)*,whichever is 
sooner. 

(iv) The amalgam separator(s) must be 
inspected in accordance with the 
manufacturer’s operating manual to 
ensure proper operation and 
maintenance of the separator(s) and to 
confirm that all amalgam process 
wastewater is flowing through the 
amalgam retaining portion of the 
amalgam  separator(s). 

(v) In the event that an amalgam 
separator is not functioning properly, 
the amalgam separator must be repaired 
consistent with manufacturer 
instructions or replaced with a unit that 
meets the requirements of paragraphs 
(a)(i) and (ii) of this section as soon as 
possible, but no later than 10 business 
days after the malfunction is discovered 
by the dental discharger, or an agent or 
representative of the dental discharger. 

(vi) The amalgam retaining units must 
be replaced in accordance with the 
manufacturer’s schedule as specified in 
the manufacturer’s operating manual or 
when the amalgam retaining unit has 
reached the maximum level, as 
specified by the manufacturer in the 
operating manual, at which the 
amalgam separator can perform to the 
specified efficiency, whichever comes 
first. 

(2) Installation, operation, and 
maintenance of one or more amalgam 
removal device(s) other than an 
amalgam separator. The amalgam 
removal device must meet the following 
requirements: 

(i) Removal efficiency of at least 95 
percent of the mass of solids from all 
amalgam process wastewater. The 
removal efficiency must be calculated in 
grams recorded to three decimal places, 
on a dry weight basis. The removal 
efficiency must be demonstrated at the 
maximum water flow rate through the 

device as established by the device 
manufacturer’s instructions for use. 

(ii) The removal efficiency must be 
determined using the average 
performance of three samples. The 
removal efficiency must be 
demonstrated using a test sample of 
dental amalgam that meets the following 
particle size distribution specifications: 
60 percent by mass of particles that pass  
through a 3150 um sieve but which do  
not pass through a 500 um sieve, 10 
percent by mass of particles that pass  
through a 500 um sieve but which do  
not pass through a 100 um sieve, and 30 
percent by mass of particles that pass  
through a 100 um sieve. Each of these 
three specified particle size 
distributions must contain a 
representative distribution of particle 
sizes. 

(iii) The device(s) must be sized to 
accommodate the maximum discharge 
rate of amalgam process wastewater. 

(iv) The devices(s) must be 
accompanied by the manufacturer’s 
manual providing instructions for use 
including the frequency for inspection 
and collecting container replacement 
such that the unit is replaced once it has 
reached the maximum filling level at 
which the device can perform to the 
specified  efficiency. 

(v) The device(s) must be inspected in 
accordance with the manufacturer’s 
operation manual to ensure proper 
operation and maintenance, including 
confirmation that amalgam process 
wastewater is flowing through the 
amalgam separating portion of the 
device(s). 

(vi) In the event that a device is not 
functioning properly, it must be 
repaired consistent with manufacturer 
instructions or replaced with a unit that 
meets the requirements of paragraphs 
(a)(2)(i) through (iii) of this section as 
soon as possible, but no later than 10 
business days after the malfunction is 
discovered by the dental discharger, or 
an agent or representative of the dental 
discharger. 

(vii) The amalgam retaining unit(s) of 
the device(s) must be replaced as 
specified in the manufacturer’s 
operating manual, or when the  
collecting container has reached the 
maximum filling level, as specified by 
the manufacturer in the operating 
manual, at which the amalgam separator 
can perform to the specified efficiency, 
whichever comes first. 

(viii) The demonstration of the 
device(s) under paragraphs (a)(2)(i) 
through (iii) of this section must be 
documented in the One-Time 
Compliance  Report. 

(b) Implementation of the following 
best management practices (BMPs): 
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(1) Waste amalgam including, but not 
limited to, dental amalgam from chair- 
side traps, screens, vacuum pump 
filters, dental tools, cuspidors, or 
collection devices, must not be 
discharged to a POTW. 

(2) Dental unit water lines, chair-side 
traps, and vacuum lines that discharge 
amalgam process wastewater to a POTW 
must not be cleaned with oxidizing or 
acidic cleaners, including but not 
limited to bleach, chlorine, iodine and 
peroxide that have a pH lower than 6 or 
greater than 8. 

(c) All material is available for 
inspection at EPA’s Water Docket, EPA 
West, 1301 Constitution Avenue NW., 
Room 3334, Washington, DC 20004, 
Telephone: 202–566–2426, and is 
available from the sources listed below. 

(1) The following standards are 
available from the American Dental 
Association (ADA), 211 East Chicago 
Ave., Chicago IL 60611–2678, 
Telephone 312–440–2500, http:// 
www.ada.org. 

(i) ANSI/ADA Specification No. 
108:2009, American National Standard/ 
American  Dental  Association 
Specification No. 108 Amalgam 
Separators. February 2009. 

(ii) ANSI/ADA  Specification  No. 
108:2009 Addendum, American 
National Standard/American Dental 
Association Specification No. 108 
Amalgam  Separators,  Addendum. 
November 2011. 

(2) The following standards are 
available from the American National 
Standards Institute (ANSI), 25 West  
43rd Street, 4th Floor, New York, NY 
10036, Telephone 212–642–4900, http:// 
webstore.ansi.org. 

(i) International Standard ISO 
11143:2008, Dentistry—Amalgam 
Separators. Second edition, July 1, 2008. 

(ii) [Reserved] 

§ 441.40   Pretreatment standards for new
sources (PSNS). 

sources, a One-Time Compliance Report 
must be submitted to the Control 
Authority no later than 90 days 
following the introduction of 
wastewater into a POTW. 

(2) Signature and certification. The 
One-Time Compliance Report must be 
signed and certified by a responsible 
corporate officer, a general partner or 
proprietor if the dental discharger is a 
partnership or sole proprietorship, or a 
duly authorized representative in 
accordance with the requirements of 40 
CFR 403.12(l). 

(3) Contents. (i) The One-Time 
Compliance Report for dental 
dischargers subject to this part that do 
not place or remove dental amalgam as 
described at § 441.10(f) must include 
the: facility name, physical address, 
mailing address, contact information, 
name of the operator(s) and owner(s); 
and a certification statement that the 
dental discharger does not place dental 
amalgam and does not remove amalgam 
except in limited circumstances. 

(ii) The One-Time Compliance Report 
for dental dischargers subject to the 
standards of this part must include: 

(A) The facility name, physical 
address, mailing address, and contact 
information. 

(B) Name(s) of the operator(s) and 
owner(s). 

(C) A description of the operation at 
the dental facility including: The total 
number of chairs, the total number of 
chairs at which dental amalgam may be 
present in the resulting wastewater, and 
a description of any existing amalgam 
separator(s) or equivalent device(s) 
currently operated to include, at a 
minimum, the make, model, year of 
installation. 

(D) Certification that the amalgam 
separator(s) or equivalent device is 
designed and will be operated and 
maintained to meet the requirements 
specified in § 441.30 or § 441.40. 

(E) Certification that the dental 

(5) Retention period. As long as a 
Dental Discharger subject to this part is 
in operation, or until ownership is 
transferred, the Dental Discharger or an 
agent or representative of the dental 
discharger must maintain the One-Time 
Compliance Report required at 
paragraph (a) of this section and make  
it available for inspection in either 
physical or electronic form. 

(b) Dental Dischargers or an agent or 
representative of the dental discharger 
must maintain and make available for 
inspection in either physical or 
electronic form, for a minimum of three 
years: 

(1) Documentation of the date, 
person(s) conducting the inspection, 
and results of each inspection of the 
amalgam separator(s) or equivalent 
device(s), and a summary of follow-up 
actions, if needed. 

(2) Documentation of amalgam 
retaining container or equivalent 
container replacement (including the 
date, as applicable). 

(3) Documentation of all dates that 
collected dental amalgam is picked up 
or shipped for proper disposal in 
accordance with 40 CFR 261.5(g)(3), and 
the name of the permitted or licensed 
treatment, storage or disposal facility 
receiving the amalgam retaining 
containers. 

(4) Documentation of any repair or 
replacement of an amalgam separator or 
equivalent device, including the date, 
person(s) making the repair or 
replacement, and a description of the 
repair or replacement (including make 
and model). 

(5) Dischargers or an agent or 
representative of the dental discharger 
must maintain and make available for 
inspection in either physical or 
electronic form the manufacturers 
operating manual for the current device. 
[FR Doc. 2017–12338 Filed 6–12–17; 11:15 am] 
BILLING CODE 6560–50–P 

As of July 14, 2017, any new source 
subject to this part must comply with 

discharger is implementing BMPs 
specified in § 441.30(b) or § 441.40(b) 

the requirements of § 441.30(a) and (b) 
and the reporting and recordkeeping 
requirements of § 441.50. 

§ 441.50   Reporting and recordkeeping
requirements. 

(a) Dental Dischargers subject to this 
part must comply with the following 
reporting requirements in lieu of the 
otherwise applicable requirements in 40 
CFR 403.12(b), (d), (e), and (g). 

(1) One-Time  Compliance  Report 
deadlines. For existing sources, a One- 
Time Compliance Report must be 
submitted to the Control Authority no 
later than October 12, 2020, or 90 days 
after a transfer of ownership. For new 

and will continue to do so. 
(F) The name of the third-party 

service provider that maintains the 
amalgam separator(s) or equivalent 
device(s) operated at the dental office, if 
applicable. Otherwise, a brief 
description of the practices employed 
by the facility to ensure proper 
operation and maintenance in 
accordance with § 441.30 or § 441.40. 

(4) Transfer of ownership notification. 
If a dental discharger transfers 
ownership of the facility, the new owner 
must submit a new One-Time 
Compliance Report to the Control 
Authority no later than 90 days after the 
transfer. 

* As per corrected versions dated
June 26, 2017 and July 5, 2017.
(Please see attached )

http://www.ada.org/
http://www.ada.org/
http://webstore.ansi.org/
http://webstore.ansi.org/
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the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by August 25, 2017. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this action for 
the purposes of judicial review nor does 
it extend the time within which a 
petition for judicial review may be filed, 
and shall not postpone the effectiveness 
of such rule or action. Parties with 
objections to this direct final rule are 
encouraged to file a comment in 
response to the parallel notice of 
proposed rulemaking for this action 

Indiana 

published in the Proposed Rules section 
of this Federal Register, rather than file 
an immediate petition for judicial 
review of this direct final rule and 
address the comment in the proposed 
rulemaking. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 
List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Carbon monoxide, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 

Dated: June 1, 2017. 
Robert A. Kaplan, 
Acting Regional Administrator, Region 5. 

40 CFR part 52, is amended as 
follows: 

EPA-APPROVED INDIANA REGULATIONS 

Indiana 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

■ 2. In § 52.770 the table in paragraph 
(c) is amended by revising the entry for 
1–1–3 ‘‘References to the Code of 
Federal Regulations’’ under Article 1, 
Rule 1 ‘‘Provisions Applicable 
Throughout Title 326’’ to read as 
follows: 

§ 52.770   Identification of plan.
* * * * * 

(c) * * * 

citation Subject effective 
date 

EPA approval date Notes 

Article 1. General Provisions 

Rule 1. Provisions Applicable Throughout Title 326 

* * * * * * * 
1–1–3 ....   References to the Code of Federal Regula- 

tions. 
12/7/2016   6/26/2017, [insert Federal Register citation] 

* * * * * * * 

* * * * * 
[FR Doc. 2017–13192 Filed 6–23–17; 8:45 am] 

BILLING CODE 6560–50–P 

*§ 441.20 (441.30)**  General
definitions [Corrected] 

On page 27177, in the second column, 
in the 18th line of paragraph (iii), ‘‘June 

which requires the Secretary of the 
Interior to establish and publish in the 
Federal Register minimum 

    14, 2017’’ should read ‘‘June 14, 2027’’. 
[FR Doc. C1–2017–12338 Filed 6–23–17; 8:45 am] 

ENVIRONMENTAL PROTECTION . BILLING CODE 1301–00–D 
AGENCY 

qualifications for individuals to prepare 
appraisals and valuations of Indian trust 
property. This rule establishes the 
minimum qualifications and 
implements provisions of ITARA that 

40 CFR Part 441 

[EPA–HQ–OW–2014–0693; FRL–9957–10– 
OW] 

RIN 2040–AF26 

Effluent Limitations Guidelines and 
Standards for the Dental Category 

Correction 

In rule document 2017–12338, 
beginning on page 27154, in the issue of 
Wednesday, June 14, 2017, make the 
following correction: 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

43 CFR Part 100 
[167A2100DD/AAKC001030/ 
A0A501010.999900] 

RIN 1093–AA20 

Waiving Departmental Review of 
Appraisals and Valuations of Indian 
Property 

AGENCY: Office of the Secretary, Interior. 
ACTION: Final rule. 

SUMMARY: In 2016, Congress passed the 
Indian Trust Asset Reform Act (ITARA), 

** As per corrected version 
dated July 5, 2017
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■ 2. Section 180.1195 is revised to read 
as follows: 

§ 180.1195   Titanium dioxide. 
(a) Titanium dioxide (CAS Reg. No. 

13463–67–7) is exempted from the 
requirement of a tolerance for residues 
in or on growing crops, when used as an 
inert ingredient (UV protectant) in 
microencapsulated formulations of the 
insecticide lambda cyhalothrin at no 
more than 3.0% by weight of the 
formulation and as an inert ingredient 
(UV stabilizer) at no more than 5% in 
pesticide formulations containing the 
active ingredient napropamide. 

(b) Residues of titanium dioxide (CAS 
Reg. No. 13463–67–7) in honey are 
exempted from the requirement of a 
tolerance, when used as an inert 
ingredient (colorant) in pesticide 
formulations intended for varroa mite 
control around bee hives at no more 
than 0.1% by weight in the pesticide 
formulation. 
[FR Doc. 2017–14099 Filed 7–3–17; 8:45 am] 
BILLING CODE 6560–50–P 

 
 

 
ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 441 
[EPA–HQ–OW–2014–0693; FRL–9957–10– 
OW] 
RIN 2040–AF26 

 
Effluent Limitations Guidelines and 
Standards for the Dental Category 

Correction 
In rule document C1–2017–12338, 

beginning on page 28777, in the issue of 
Monday, June 26, 2017 make the 
following corrections: 

**§ 441.30   Pretreatment standards for 
existing sources (PSES) [Corrected] 

1. On page 28777, in the second 
column, ‘‘§ 441.20 General definitions 
[Corrected]’’ should read ‘‘§ 441.30 
Pretreatment standards for existing 
sources (PSES) [Corrected]’’. 

2. On page 28777, in the second 
column, ‘‘the 18th line of paragraph 
(iii)’’ should read ‘‘in the 9th line of 
paragraph (iii)’’. 
[FR Doc. C2–2017–12338 Filed 7–3–17; 8:45 am] 
BILLING CODE 1301–00–D 

 
 
 

SURFACE TRANSPORTATION BOARD 

49 CFR Part 1152 
[Docket No. EP 729] 

 
Offers of Financial Assistance 
AGENCY: Surface Transportation Board. 

ACTION: Final rule. 
 

 

SUMMARY: The Surface Transportation 
Board (Board or STB) adopts changes to 
its rules pertaining to Offers of Financial 
Assistance to improve the process and 
protect it against abuse. 
DATES: This rule is effective on July 29, 
2017. 
ADDRESSES: Information or questions 
regarding this final rule should 
reference Docket No. EP 729 and be in 
writing addressed to: Chief, Section of 
Administration, Office of Proceedings, 
Surface Transportation Board, 395 E 
Street SW., Washington, DC 20423– 
0001. 
FOR FURTHER INFORMATION CONTACT: 
Jonathon Binet, (202) 245–0368. 
Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at 
(800) 877–8339. 
SUPPLEMENTARY INFORMATION: In the ICC 
Termination Act of 1995, Public Law 
104–88, 109 Stat. 803 (1995) (ICCTA), 
Congress revised the process for filing 
Offers of Financial Assistance (OFAs) 
for continued rail service, codified at 49 
U.S.C. 10904. Under the OFA process, 
as implemented in the Board’s 
regulations at 49 CFR 1152.27, 
financially responsible parties may offer 
to temporarily subsidize continued rail 
service over a line on which a carrier 
seeks to abandon or discontinue service, 
or offer to purchase a line and provide 
continued rail service on a line that a 
carrier seeks to abandon. 

Upon request, the abandoning or 
discontinuing carrier must provide 
certain information required under 49 
U.S.C. 10904(b) and 49 CFR 1152.27(a) 
to a party that is considering making an 
OFA. A party that decides to make an 
OFA (the offeror) must submit the OFA 
to the Board, including the information 
specified in 49 CFR 1152.27(c)(1)(ii). If 
the Board determines that the OFA is 
made by a ‘‘financially responsible’’ 
person, the abandonment or 
discontinuance authority is postponed 
to allow the parties to negotiate a sale 
or subsidy arrangement. 49 U.S.C. 
10904(d)(2); 49 CFR 1152.27(e). If the 
parties cannot agree to the terms of a 
sale or subsidy, they may request that 
the Board set binding terms under 49 
U.S.C. 10904(f)(1). After the Board has 
set the terms, the offeror can accept the 
terms or withdraw the OFA. When the 
operation of a line is subsidized to 
prevent abandonment or discontinuance 
of service, it may only be subsidized for 
up to one year, unless the parties 
mutually agree otherwise. 49 U.S.C. 
10904(f)(4)(b). When a line is purchased 
pursuant to an OFA, the buyer must 

provide common carrier service over the 
line for a minimum of two years and 
may not resell the line (except to the 
carrier from which the line was 
purchased) for five years after the 
purchase. 49 U.S.C. 10904(f)(4)(A); 49 
CFR 1152.27(i)(2). 

On May 26, 2015, Norfolk Southern 
Railway Company (NSR) filed a petition 
to institute a rulemaking proceeding to 
address abuses of Board processes. In 
particular, NSR sought to have the 
Board establish new rules regarding the 
OFA process. NSR proposed that the 
Board establish new rules creating: A 
pre-approval process for filings 
submitted by parties deemed abusive 
filers; financial responsibility 
presumptions; and additional financial 
responsibility certifications. In a 
decision served on September 23, 2015, 
the Board denied NSR’s petition, stating 
that the Board would instead seek to 
address the concerns raised in the 
petition through increased enforcement 
of existing rules and by instituting an 
Advance Notice of Proposed 
Rulemaking (ANPRM) to consider 
possible changes to the OFA process. 
Pet. of Norfolk S. Ry. to Institute a 
Rulemaking Proceeding to Address 
Abuses of Board Processes (NSR 
Petition), EP 727, slip op. at 4 (STB 
served Sept. 23, 2015). 

The Board issued an ANPRM on 
December 14, 2015. In that ANPRM, the 
Board explained that its experiences 
have shown that there are areas where 
clarifications and revisions could 
enhance the OFA process and protect it 
against abuse. Accordingly, the Board 
requested public comments on whether 
and how to improve any aspect of the 
OFA process, including enhancing its 
transparency and ensuring that it is 
invoked only to further its statutory 
purpose of preserving lines for 
continued rail service. The Board also 
specifically requested comments on: 
Ensuring offerors are financially 
responsible; addressing issues related to 
the continuation of rail service; and 
clarifying the identities of potential 
offerors. 

On September 30, 2016, the Board 
issued a Notice of Proposed Rulemaking 
(NPRM), addressing the comments on 
the ANPRM and proposing specific 
amendments to its regulations at 49 CFR 
1152.27 based on those comments. The 
Board proposed four amendments 
intended to clarify the requirement that 
OFA offerors be financially responsible 
and to require offerors to provide 
additional evidence of financial 
responsibility to the Board; one 
amendment intended to require that 
potential offerors demonstrate the 
continued need for rail service over the 
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(1) No increment referred to in paragraph (k)(1) of this section shall exceed nine months; 
 

(2) Not later than 14 days following each date in the schedule and the final date for compliance, the POTW shall 
submit a progress report to the Approval Authority including, as a minimum, whether or not it complied with the increment 
of progress to be met on such date and, if not, the date on which it expects to comply with this increment of progress, the 
reason for delay, and the steps taken by the POTW to return to the schedule established. In no event shall more than nine 
months elapse between such progress reports to the Approval Authority. 

 
(g) Signatory requirements for Industrial User reports. The reports required by paragraphs (b), (d), and (e) of 

this section shall include the certification statement as set forth in §403.6(a)(2)(ii), and shall be signed as follows: 
 

(1) By a responsible corporate officer, if the Industrial User submitting the reports required by paragraphs (b), (d), and 
(e) of this section is a corporation. For the purpose of this paragraph, a responsible corporate officer means: 

 
(i) a president, secretary, treasurer, or vice-president of the corporation in charge of a principal business function, or 

any other person who performs similar policy- or decision-making functions for the corporation, or 
 

(ii) The manager of one or more manufacturing, production, or operating facilities, provided, the manager is 
authorized to make management decisions which govern the operation of the regulated facility including having the explicit 
or implicit duty of making major capital investment recommendations, and initiate and direct other comprehensive 
measures to assure long-term environmental compliance with environmental laws and regulations; can ensure that the 
necessary systems are established or actions taken to gather complete and accurate information for control mechanism 
requirements; and where authority to sign documents has been assigned or delegated to the manager in accordance with 
corporate procedures. 

 
(2) By a general partner or proprietor if the Industrial User submitting the reports required by paragraphs (b), (d), and 

(e) of this section is a partnership, or sole proprietorship respectively. 
 

(3) By a duly authorized representative of the individual designated in paragraph (l)(1) or (l)(2) of this section if: 
 

(i) The authorization is made in writing by the individual described in paragraph (l)(1) or (l)(2); 
 

(ii) The authorization specifies either an individual or a position having responsibility for the overall operation of the 
facility from which the Industrial Discharge originates, such as the position of plant manager, operator of a well, or well 
field superintendent, or a position of equivalent responsibility, or having overall responsibility for environmental matters for 
the company; and 

 
(iii) the written authorization is submitted to the Control Authority. 

 
(4) If an authorization under paragraph (l)(3) of this section is no longer accurate because a different individual or 

position has responsibility for the overall operation of the facility, or overall responsibility for environmental matters for the 
company, a new authorization satisfying the requirements of paragraph (l)(3) of this section must be submitted to the 
Control Authority prior to or together with any reports to be signed by an authorized representative. 

 
(m) Signatory requirements for POTW reports. Reports submitted to the Approval Authority by the POTW in 

accordance with paragraph (i) of this section must be signed by a principal executive officer, ranking elected official or 
other duly authorized employee. The duly authorized employee must be an individual or position having responsibility for 
the overall operation of the facility or the Pretreatment Program. This authorization must be made in writing by the 
principal executive officer or ranking elected official, and submitted to the Approval Authority prior to or together with the 
report being submitted. 

 
(n) Provisions Governing Fraud and False Statements: The reports and other documents required to be submitted or 

maintained under this section shall be subject to: 
 

(1) The provisions of 18 U.S.C. section 1001 relating to fraud and false statements; 
 

(2) The provisions of sections 309(c)(4) of the Act, as amended, governing false statements, representation or 
certification; and 

 
(3) The provisions of section 309(c)(6) regarding responsible corporate officers. 

 
(o) Record-keeping requirements. (1) Any Industrial User and POTW subject to the reporting requirements 

established in this section shall maintain records of all information resulting from any monitoring activities required by this 
section, including documentation associated with Best Management Practices. Such records shall include for all samples: 

 
(i) The date, exact place, method, and time of sampling and the names of the person or persons taking the samples; 

 
(ii) The dates analyses were performed; 

 
(iii) Who performed the analyses; 
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